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USERRA Final Regulations
(or Nobody Doesn’t Like “USERRAly”)

by Harvey Shifrin

On December 1�, 200�, the Department of Labor (DOL) published final 

regulations under the Uniformed Services Employment and Reemployment 

Rights Act of 1��� (USERRA).  Organized in question and answer format, 

the regulation boasts a preamble about 1½ times the length of the 

regulation itself.

SERRA establishes certain 
rights and obligations for both 
employees and employers 
when employees are involved 

in service in the uniformed services.  Uniformed 
services means the Armed Forces; the Army 
National Guard and the Air National Guard when 
engaged in active duty for training, inactive duty 
training or full-time National Guard duty; the 
commissioned corps of the Public Health Service; 
and any other category of persons designated 
by the President in time of war or national 
emergency.  In addition, service as an intermittent 
disaster response appointee of the National 
Disaster Medical System (NDMS) when federally 
activated or attending authorized training in 
support of their federal mission is deemed “service 
in the uniformed services.”

USERRA applies to all public and private 
employers in the United States, regardless of size, as 
well as to foreign employers doing business in the 
United States.

USERRA applies to all employees regardless 
of rank.  There is no exclusion for executive, 
managerial or professional employees.  USERRA 
rights are not diminished because an employee 
holds a temporary, part-time, probationary or 
seasonal position.

Protection from Employer 
Discrimination and Retaliation
An employer must not deny initial employment, 
reemployment, retention in employment, 
promotion or any benefit of employment to an 
individual on the basis of his or her membership, 
application for membership, performance of 
service, application for service or obligation for 
service in the uniformed services.  In addition, 

employers may not retaliate against any individual who takes any action to 
further his or her rights under USERRA.

The individual has the burden of proving that a status or activity protected 
by USERRA was one of the reasons that the employer took action against 
him or her.  If this burden is met, the employer has the burden to prove the 
affirmative defense that it would have taken the action anyway.

Eligibility for Reemployment
In general, if the employee has been absent from a position of civilian 
employment by reason of service in the uniformed services, he or she will be 
eligible for reemployment under USERRA by meeting the following criteria:
1. The employer had advance notice of the employee’s service.  This 

notice may be either written or verbal and does not need to follow any 
prescribed format.  While there is no specific minimum period of notice, 
the employee should give notice as far in advance as is reasonable under 
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the circumstances.  The final regulation notes 
that Department of Defense regulations suggest 
employees give at least 30 days notice when it is 
feasible to do so.

The employee is excused from giving advance 
notice when doing so is prevented by military 
necessity or is otherwise impossible or 
unreasonable under all the circumstances.

2. The employee has five years or less of 
cumulative service in the uniformed services 
in his or her employment relationship with 
a particular employer with the following 
exceptions:

a. Service that is required beyond five years 
to complete an initial period of obligated 
service;

b. If the employee was unable to obtain orders 
releasing him or her from service in the 
uniformed services before the expiration of 
the five-year period and the inability was 
not the employee’s fault;

c. Service performed to fulfill periodic 
National Guard and Reserve training 
requirements or to fulfill additional training 
requirements determined and certified by 
a proper military authority as necessary for 
the employee’s professional development or 
to complete skill training or retraining;

d. Service performed in a uniformed service 
if he or she was ordered to or retained on 
active duty under:

i. Involuntary active duty by a military 
retiree (10 USC 688);

ii. Involuntary active duty in wartime  
[10 USC 12301(a)];

iii. Retention on active duty while in 
captive status [10 USC 12301(g)];

iv. Involuntary active duty during a 
national emergency for up to 24 
months (10 USC 12302);

v. Involuntary active duty for an 
operational mission for up to 270 days 
(10 USC 12304);

vi. Involuntary retention on active duty of 
a critical person during time of crisis 
or other specific conditions (10 USC 
12305); or

vii. Six different categories concerning 
duty in the Coast Guard.

e. Service performed in a uniformed service 
if the employee was ordered to or retained 
on active duty (other than for training) 
under any provision of law because of a 

war or national emergency declared by the 
President or Congress.

f. Service performed in a uniformed service 
if the employee was ordered to active duty 
(other than for training) in support of an 
operational mission for which personnel 
have been ordered to active duty under 10 
USC 12304.

g. Service performed in a uniformed service if 
the employee was ordered to active duty in 
support of a critical mission or requirement 
of the uniformed service.

h. Service performed as a member of the 
National Guard if the employee was 
called to respond to an invasion, danger 
of invasion, rebellion, danger of rebellion, 
insurrection or the inability of the 
President with regular forces to execute the 
laws of the United States.

i. Service performed to mitigate economic 
harm where the employee’s employer is in 
violation of its employment obligations to 
him or her.

3. The employee timely returns to work or applies 
for reemployment.  

a. If the period of service is less than 31 
days or the employee was absent for a 
period of any length for the purpose of 
an examination to determine his or her 
fitness to perform service, the employee 
must report back to work not later than 
the beginning of the first full regularly 
scheduled work period on the first full 
calendar day following the completion of 
the period of service, and the expiration of 
eight hours after a period allowing for safe 
transportation from the place of that service 
to the employee’s residence.

b. If the period of service is more than 30 
days but less than 181 days, he or she must 
submit an application for reemployment 
with the employer not later than 14 days 
after completing service.

c. If the period of service is less than 181 days, 
he or she must submit an application for 
reemployment not later than 90 days after 
completing service.

d. If the employee fails to timely report for 
or apply for reemployment, he or she 
does not automatically forfeit entitlement 
to USERRA’s reemployment and other 
rights and benefit.  Rather, the employee 
becomes subject to the conduct rules, 
established policy and general practices of 
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the employer pertaining to an absence from 
scheduled work.

4. The employee has not been separated from 
service with a disqualifying discharge or under 
other than honorable conditions.

Initial Hiring Decisions
Because USERRA’s definition of “employer” 
includes an entity that has denied initial 
employment to an individual, an employer need 
not actually employ an individual to be his or her 
“employer” under the Act.

Prompt Reemployment
The employer must promptly reemploy the 
employee when he or she returns from a period 
of service if the employee is eligible.  “Prompt 
reemployment” means as soon as practicable under 
the circumstances of each case.  Absent unusual 
circumstances, reemployment must occur within 
two weeks of the employee’s application for 
reemployment.

Generally, the employee is entitled to 
reemployment in the job position that he or she 
would have attained with reasonable certainty if 
not for the absence due to uniformed service.  This 
provision could mean a higher position than the 
one he or she left or it could mean a lower one, a 
lay-off or a termination.

National Guard Service
Because the National Guard has dual status as 
both a Reserve component of the Federal Military 
as well as a state’s military force, National Guard 
members may perform service under either 
federal or state authority.  Only federal National 
Guard service is covered by USERRA.  Many 
states, however, have laws protecting the civilian 
job rights of National Guard members who serve 
under state orders.

Employer Statutory Defenses
Where an employee is otherwise eligible for 
reemployment benefits, the employer is not 
required to reemploy him or her if the employer 
establishes that:
1. Its circumstances have changed so as to make 

reemployment impossible or unreasonable;

2. Assisting the employee in becoming qualified 
for reemployment would impose an undue 
hardship; or

3. The employment position vacated by the 
employee was for a brief, nonrecurring period 
and there was no reasonable expectation that 
the employment would continue indefinitely or 
for a significant period.

Health Plan Coverage
USERRA defines a health plan to include an 
insurance policy or contract, medical or hospital 
service agreement, membership or subscription 
contract or arrangement under which the 
employee’s health services are provided or the 
expenses of those services are paid.  USERRA 
covers both ERISA and non-ERISA plans as well 
as multiemployer plans maintained pursuant to one 
or more collective bargaining agreements.

If the employee has coverage under a health 
plan in connection with his or her employment, 
the plan must permit the employee to elect to 
continue the coverage for a specified period which 
is the lesser of:
1. The 24-month period beginning on the date 

on which the employee’s absence begins; or

2. The period beginning on the date on which 
the employee’s absence begins, and ending on 
the date on which he or she fails to return from 
service or apply for a position of employment.

USERRA does not require the employer to 
establish a health plan if there is no health plan 
coverage in connection with the employment, or 
where there is a plan to provide any particular type 
of coverage.

If the employee performs service in the 
uniformed service for fewer than 31 days, he or she 
cannot be required to pay more than the regular 
employee share.  If the service is for 31 or more 
days, he or she may be required to pay no more 
than 102% of the full premium under the plan.

Pension Plan Benefits
USERRA covers all ERISA plans as well as plans 
sponsored by a state, government entity or church.  
USERRA does not cover pension benefits under 
the federal Thrift Savings Plan.

General
On reemployment, the employee is treated as 
not having a break in service with the employer 
maintaining a pension plan, for purposes of 
participation, vesting and accrual of benefits, due 
to the period of absence from employment due 
to or necessitated by service in the uniformed 
services.  If the employee is hospitalized for, or 
convalescing from, an illness or injury incurred 
in, or aggravated during, service, he or 
she is entitled to report to 
or submit an application for 
reemployment at the end of 
the time necessary for 
him or her to recover 
from the illness or 
injury.  This period, 

USERRA covers 
all ERISA plans 
as well as plans 
sponsored by a 
state, government 
entity or church.  
USERRA does 
not cover pension 
benefits under 
the federal Thrift 
Savings Plan.
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the uniformed services was performed, whichever 
is later. 

If the employee is enrolled in a contributory 
plan, he or she is allowed (but not required) to 
make up his or her missed contributions or elective 
deferrals.  The time for making these contributions 
begins with the date of reemployment and 
continues for up to three times the length of the 
employee’s immediate past period of uniformed 
service, not to exceed five years.

In case the employee does not make up his or 
her contributions or elective deferrals, he or she 
will not receive the employer match or the accrued 
benefit attributable to his or her contribution.

Where compensation is the basis for the 
employee’s benefit or contribution, compensation 
is calculated using the rate of pay that the 
employee would have received but for the period 
of uniformed service.  If the rate of pay is not 
reasonably certain (e.g., commissions earned), the 
average rate of compensation during the 12-month 
(or shorter, if employment is less than 12 months) 
period prior to the period of uniformed service 
must be used.

Disclosure Requirement
Employers are required to disclose the rights, 
benefits and obligations for both employees and 
employers under USERRA.  The DOL has 
published two sets of standard disclosures which, 
if posted where the employer customarily posts 
notices to employees, are deemed to meet the 
disclosure requirement.  One notice is for private 
sector and state governmental employers (see DOL 
Sample Notice); the other is for federal executive 
agencies.  The private sector notice is reproduced 
on the next page.

Conclusion
USERRA creates new rights and responsibilities 
for both employers and employees involved with 
the Uniformed Services.  The operation of these 
rights and responsibilities is not always intuitive.  
Employers and employees must become educated 
with respect to their mutual duties to avoid 
unintended and undesired consequences. s

Harvey Shifrin, JD, CPA, is an attorney 
with the law firm Chuhak & Tecson, Ltd. 
in Chicago, IL. He is the Vice-chair of the 
ASPPA asap Subcommittee. Over the 
past 30 years, wearing numerous hats, he 
has been an innovator in plan design and 

administration. Harvey has spoken before the Texas Society of 
Certified Public Accountants and the American Association of 
Attorney-Certified Public Accountants.

which may not exceed two years from the date 
the employee completed service, must be treated 
as continuous service with the employer when 
determining the participation, vesting and accrual 
of pension benefits under the plan.

With the exception of multiemployer plans, 
the employer is liable to the plan to fund any 
obligation of the plan to provide benefits that are 
attributable to the employee’s period of service 
once the employee returns.  In the case of a 
defined contribution plan, the employer must 
allocate the amount of its makeup contribution 
for the employee in the same manner and to 
the same extent that it allocates the amounts for 
other employees during the period of service.  In 
the case of a defined benefit plan, the employee’s 
accrued benefit will be increased for the period of 
service.

In the case of a multiemployer plan, the last 
employer that employed the employee before the 
period of service is responsible for making the 
employer contribution, unless the plan sponsor 
provides otherwise.  If the last employer is no 
longer functional, the plan must nevertheless 
provide coverage to the employee.  The regulation 
does not address from where the funds will come 
in this eventuality.

Contribution Timing
The employer is not required to make its 
contribution until the employee is reemployed.  
Where the employee is not required or permitted 
to contribute, the employer must make the 
contribution no later than 90 days after the date 
of reemployment, or when plan contributions are 
normally due for the year in which the service in 

Employers 
are required 
to disclose the 
rights, benefits 
and obligations 
for both 
employees and 
employers under 
USERRA. 
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DOL Sample Notice

YOUR RIGHTS UNDER USERRA 

A.  THE UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT 

USERRA protects the job rights of individuals who voluntarily or involuntarily leave employment positions to undertake 
military service or certain types of service in the National Disaster Medical System. USERRA also prohibits employers from 
discriminating against past and present members of the uniformed services, and applicants to the uniformed services. 

B. REEMPLOYMENT RIGHTS 

You have the right to be reemployed in your civilian job if you leave that job to perform service in the uniformed service and: 
• you ensure that your employer receives advance written or verbal notice of your service; 
• you have five years or less of cumulative service in the uniformed services while with that particular employer; 
• you return to work or apply for reemployment in a timely manner after conclusion of service; and 
• you have not been separated from service with a disqualifying discharge or under other than honorable 

conditions. 

If you are eligible to be reemployed, you must be restored to the job and benefits you would have attained if you had not been 
absent due to military service or, in some cases, a comparable job. 

C.  RIGHT TO BE FREE FROM DISCRIMINATION AND RETALIATION 

If you: 
• are a past or present member of the uniformed service; 
• have applied for membership in the uniformed service; or 
• are obligated to serve in the uniformed service; 

then an employer may not deny you 
• initial employment; 
• reemployment; 
• retention in employment; 
• promotion; or 
• any benefit of employment. 

because of this status. 

In addition, an employer may not retaliate against anyone assisting in the enforcement of USERRA rights, including testifying 
or making a statement in connection with a proceeding under USERRA, even if that person has no service connection. 

D. HEALTH INSURANCE PROTECTION 

• If you leave your job to perform military service, you have the right to elect to continue your existing employer-
based health plan coverage for you and your dependents for up to 24 months while in the military. 

• Even if you don’t elect to continue coverage during your military service, you have the right to be reinstated in 
your employer’s health plan when you are reemployed, generally without any waiting periods or exclusions (e.g., 
pre-existing condition exclusions) except for service-connected illnesses or injuries. 

E. ENFORCEMENT 

• The U.S. Department of Labor, Veterans’ Employment and Training Service (VETS) is authorized to investigate 
and resolve complaints of USERRA violations. 

 For assistance in filing a complaint, or for any other information on USERRA, contact VETS at 1-866-4-USA-
DOL or visit its Web site at http://www.dol.gov/vets. An interactive online USERRA Advisor can be viewed 
at http://www.dol.gov/elaws/userra.htm. 

• If you file a complaint with VETS and VETS is unable to resolve it, you may request that your case be referred to 
the Department of Justice for representation. 

• You may also bypass the VETS process and bring a civil action against an employer for violations of USERRA. 

The rights listed here may vary depending on the circumstances. The text of this notice was prepared by VETS, and may be viewed on the 
internet at this address: http://www.dol.gov/vets/programs/userra/poster.htm. Federal law requires employers to notify 
employees of their rights under USERRA, and employers may meet this requirement by displaying the text of this notice where they 
customarily place notices for employees. 


