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I. [4.1] SCOPE OF CHAPTER 
 
 There are various alternatives that may be used to terminate a mortgagor’s interest in real 
estate besides judicial foreclosure. This chapter identifies and briefly analyzes the various 
statutory alternatives to foreclosure and some of the common methods of relief from foreclosure. 
 
 As discussed throughout this handbook, the most common relief action available to a 
mortgagee in the event of a default by a mortgagor is foreclosure. Traditional foreclosure 
involves a judicial sale in which the highest bidder takes title to the foreclosed property. While it 
is important that an attorney representing a mortgagee be prepared to fully prosecute a 
foreclosure, there are instances in which it may not be necessary to fully prosecute the case. In 
some cases, the mortgagor is fully cooperative and simply wants to turn the subject real estate 
over to the mortgagee in exchange for freedom from a personal judgment and the emotional stress 
of the potentially long foreclosure process. 
 
 There are three alternative statutory actions that the parties may want to consider in lieu of 
foreclosure. The first alternative is strict foreclosure. See §4.2 below. Strict foreclosure is not a 
common remedy, but it is noteworthy because it is not obsolete. In fact, the Illinois Mortgage 
Foreclosure Law (IMFL), 735 ILCS 5/15-1101, et seq., expressly states that it does not affect the 
right of a mortgagee to foreclose its mortgage by a common-law strict foreclosure action. 735 
ILCS 5/15-1403.  
 
 The second alternative is consent foreclosure. The statute on consent foreclosures can present 
a quagmire for the unwary junior lienholder. Sections 4.3 – 4.9 below review the requirements 
necessary for a consent foreclosure and emphasize the importance of filing a timely objection 
when representing an interested junior lienholder.  
 
 Next, there is the deed in lieu of foreclosure. Deeds in lieu present some unique issues. This 
topic in particular would justify an entire chapter or handbook alone, but the goal of §§4.10 – 
4.18 and 4.23 below is to provide a general and practical overview that will guide attorneys 
through the process.  
 
 Finally, this chapter also explores injunctive relief as it relates to mortgage foreclosures. See 
§§4.19 – 4.22 below. The requirements to obtain an injunction are reviewed, and some of the 
cases that are unique to foreclosures are discussed.  
 
 
II. [4.2] STRICT FORECLOSURE 
 
 Strict foreclosure is a decree entered by the chancery court in which the court grants a short 
period of redemption to the mortgagor. If the mortgagor fails to redeem within the redemption 
period, the mortgagor’s redemption rights are barred forever and the mortgagee is granted 
absolute title to the property in law and in equity. The court usually, but not always, sets a period 
of 30 days for the mortgagor to redeem. Common-law strict foreclosure allows the mortgagee to 
obtain title without a judicial sale. Vesting of title is solely conditioned on the possibility of the 
mortgagor clearing the debt within the period of the equity of redemption as set forth in the 
decree.  
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 Until 1987, there was no statute regulating strict foreclosure. Therefore, the outcome of a 
strict foreclosure has been governed by the common law and the trend of judicial decision in this 
state. At present, 735 ILCS 5/15-1403 provides the only statutory guidance that we have in these 
transactions. That statute simply provides that the Illinois Mortgage Foreclosure Law shall not 
affect the right of a mortgagee to foreclose its mortgage by a common-law strict foreclosure 
action. Due to the lack of statutory guidance, we must still look to caselaw to analyze the remedy 
of strict foreclosure.  
 
 

PRACTICE POINTER 
 

 Please note that strict foreclosure is rarely used in Illinois. Therefore, many judges will be 
unaccustomed to the requirements that are necessary to prove this cause of action.  

 
 
 The court in Great Lakes Mortgage Corp. v. Collymore, 14 Ill.App.3d 68, 302 N.E.2d 248, 
250 (1st Dist. 1973), set forth three conditions that must be met in order to obtain a decree of 
strict foreclosure:  
 
 a. The mortgagor or owner of equity of redemption must be insolvent.  
 
 b. The value of the property must be less than the mortgage indebtedness and the taxes on 
the subject property.  
 
 c. The mortgagee must agree to relinquish its rights to a deficiency judgment against the 
mortgagor. 
 
 The first element requires the mortgagor to be insolvent. In other words, if the mortgaged 
premises provide ample security for the mortgaged indebtedness, there is no basis for strict 
foreclosure because in that case the mortgagor would be considered solvent. In fact, in Rabbit v. 
First Bank of Rock Falls, 237 Ill.App. 289, 295 (2d Dist. 1925), the court reversed a decree of 
strict foreclosure when it determined that the mortgaged property was worth more than the 
mortgage debt. The court ruled that it would be manifestly inequitable to deprive a mortgagor of 
the right of redemption when the mortgagor has ample means to redeem if it chooses to do so. Id. 
 
 The second requirement is that the value of the property must be less than the mortgage 
indebtedness and the taxes on the subject property. Part of the basis for this requirement is to 
ensure that the borrower has a chance to protect any equity that it may have in the property by 
requiring the lender to proceed with the longer foreclosure process if the value of the property 
exceeds the mortgage indebtedness. 
 
 The third requirement is especially important for the mortgagor. Strict foreclosure allows the 
mortgagor to escape any personal liability. In fact, that is the mortgagor’s main benefit — the 
mortgagor will escape the transaction without a personal deficiency. One might ask why a 
mortgagee would want to relinquish its right to a personal deficiency. Mortgagees typically agree 
to relinquish the right to a personal deficiency because they are dealing with an insolvent 
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mortgagor and recovery on a personal judgment would be highly unlikely. A key benefit to strict 
foreclosure for the mortgagee is that it may expedite the completion of the traditional foreclosure 
case.  
 
 

PRACTICE POINTERS 
 

 To plead strict foreclosure, one typically should allege that the aforementioned conditions 
exist and that the borrower has defaulted and request that the court bar, or foreclose the 
borrower from exercising, the right to redemption beyond the short redemption period set 
by the court. 

 
 The main problem with strict foreclosures is that title companies are often reluctant to 

insure them. Therefore, you should be certain that all statutory and judicial procedures 
are strictly followed so that complete and accurate documentation can be provided to the 
title company on request. Also, make sure that there are no other encumbrances that will 
affect title to the land. 

 
 If you represent the mortgagee and you believe that strict foreclosure is an option, you 

may want to discuss it in detail with your client before filing the action. Remind your 
client that some judges may be reluctant to allow the lender to pursue this remedy 
because it is so rare. 

 
 Prudence dictates that you check with the title company to confirm that it will insure title 

springing from a strict foreclosure. 
 
 
 
III. [4.3] CONSENT FORECLOSURE 
 
 A consent foreclosure is another judicial proceeding that satisfies mortgage indebtedness 
without a judicial sale. The decree vests absolute title to the mortgaged property in the mortgagee 
free and clear of all claims, liens, and interests of the mortgagor, including all rights of 
reinstatement and redemption, and free of all rights of all other persons made parties in the 
foreclosure whose interests are subordinate to that of the mortgagee. 735 ILCS 5/15-1402. 
 
 There is one exception to the title being free and clear of all claims, liens, etc. If the United 
States possesses a prior lien on the property, the mortgagee will take title to the mortgaged 
property subject to the government’s lien unless the U.S. consents that the property can be sold 
free of its lien and the proceeds distributed to those entitled. 28 U.S.C. §2410(c). According to 28 
U.S.C. §2410, one must seek a judicial sale in any action to foreclose a mortgage that names the 
U.S. as a party. If a judicial sale is not sought, the proceeding will not affect the government’s 
rights. 735 ILCS 5/15-1402(a).  
 
A. [4.4] Consent Foreclosure Without Objection 
 
 The court will enter a consent decree if, at anytime before the judicial sale, all of the 
following occur:  
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 1. The lender waives any and all rights to a personal deficiency judgment against the 
mortgagor and all other interested parties.  
 
 2. The offer is made in writing within the foreclosure complaint or in a motion upon notice 
being sent to all parties not in default.  
 
 3. All parties that are not in default for failure to appear or otherwise plead are given notice. 
 
 4. The mortgagor-owner expressly agrees to entry of the consent judgment  
 
 5. Most importantly, there is no objection filed by any other party. 735 ILCS 5/15-1402(a). 
 
 Assuming that all of the above items occur, the court will enter the consent judgment. 
 
B. [4.5] Consent Foreclosure with Objection 
 
 If a party other than the plaintiff-mortgagee or mortgagor properly objects to the entry of a 
consent judgment, the court will conduct a hearing and enter an order based on the evidence. 
Junior lienholders must decide quickly whether they intend to file an objection, as the objection 
must be filed before the judgment is entered. 735 ILCS 5/15-1402(b). 
 
 Please note that interested parties that are not of record also may file an objection to a consent 
foreclosure. A tenant, though not of record, may file an objection. According to the court in 
Applegate Apartments Limited Partnership v. Commercial Coin Laundry Systems, 276 Ill.App.3d 
433, 657 N.E.2d 1172, 212 Ill.Dec. 827 (1st Dist. 1995), a tenant is considered an unknown 
owner of the property and therefore has an interest and standing to file an objection in a consent 
foreclosure action. 
 
 According to statute, if an interested party files an objection, the court shall order one of the 
following: 
 
 1. The judgment shall not be allowed, for good cause shown. 735 ILCS 5/15-1402(b)(1). 
 
 2. Because the objecting party has not shown good cause or agreed to pay the amount 
required to redeem the property plus interest accrued, the court shall enter the consent judgment 
and title shall vest in the mortgagee. 735 ILCS 5/15-1402(b)(2). 
 
 3. If the objecting party agrees to pay the amount required to redeem the property plus 
interest that accrues through the date of payment within 30 days of the hearing, and if that party 
pays the redemption amount within the required 30 days, title to the mortgaged real estate shall 
vest in the objecting party. Title shall be vested in the objecting party free and clear of all liens, 
claims, and interests of the mortgagor and any subordinate lienholders and non-record claimants 
(except the U.S., if applicable, pursuant to 28 U.S.C. §2410 as discussed in §4.3 above). 735 
ILCS 5/15-1402(b)(3). 
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 Note that if there is more than one party objecting to the entry of the consent judgment, the 
court will allow the parties an opportunity to redeem in order of priority of their liens. If the party 
with the highest priority fails to redeem within the 30-day period, the court may order that the 
next in line shall have the opportunity to redeem within another 30 days. 735 ILCS  
5/15-1402(b)(3)(i). Interestingly, the statute provides that the party that pays the redemption 
amount may ask the court to order that the previous nonpaying objecting party reimburse it for 
interest accrued during the previous 30-day period through the actual date of payment and request 
reimbursement for costs of the hearing, including attorneys’ fees incurred as a result of the 
previous party’s objection. 735 ILCS 5/15-1402(b)(3)(ii). 
 
 

PRACTICE POINTERS 
 

 Make a diligent effort to ascertain the name of any tenants in the building and send them 
notice of the consent foreclosure proceedings. If you cannot ascertain their names, you 
must send notice to “unknown owners” and file an affidavit with the court stating that 
despite due diligence, the tenants cannot be identified. Note that stating that “on 
information and belief” you are unaware of the names and addresses of any unknown 
owners and non-record claimants is not enough to show due diligence. Applegate, supra, 
657 N.E.2d at 1178.  

 
 When representing a junior lienholder who wishes to redeem, you must file an objection 

on its behalf prior to the entry of the consent judgment or your client’s lien will be 
extinguished because the Illinois Mortgage Foreclosure Law does not provide a 
redemption period absent a timely filed objection.  

 
 Note that the major difference between consent and strict foreclosure (besides the 

presence or absence of assent) is that the strict foreclosure decree typically provides a 
redemption period. The consent decree does not provide an opportunity to redeem unless 
an interested party files an objection prior to the entry of the consent decree. 

 
 Remember that a deed is not commonly issued pursuant to a consent judgment. 

Therefore, you should at the very least record a notice of foreclosure to put third parties 
on notice of the foreclosure through which title is taken. Though not required, prudence 
suggests that you also attach a legal description to the judgment and then record it as you 
would a deed. This act will make the judgment part of the recorded chain of title and put 
third parties on notice. You may even want to take it one step further and actually record 
a deed. The problem you may run into here is that the borrower generally will not sign 
the deed. If the borrower refuses to cooperate, you can request that the judge who entered 
the consent decree execute the deed before recording. 

 
 Please note that 735 ILCS 5/15-1509.5 was added by P.A. 96-110, effective July 31, 

2009, and requires that any deeds executed pursuant to a consent foreclosure shall state 
the grantee’s or mortgagee’s name and should include the name of a contact person. The 
deed also should include the street, mailing address, and telephone number of the 
mortgagee.  
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C. [4.6] Terms of Consent Judgment 
 
 The consent judgment should contain the following language (at minimum): 
 
 1. a preamble reciting the relationship of the parties and their consent thereto; 
 
 2. a recitation of the court’s jurisdiction over the matter; 
 
 3. an acknowledgment of default and a summary thereof, including the amount due at the 

time of the judgment; 
 
 4. if applicable, a statement that the lien of the United States remains on the property;  
 
 5. an accurate description of the property being foreclosed on, including the legal 

description and common address; 
 
 6. a statement that the mortgagor has waived any and all rights to redeem the mortgaged 

premises whether by statute or in equity pursuant to 735 ILCS 5/15-1601(c)(i);  
 
 7. a statement that in consideration of the entry of the judgment by consent, the plaintiff 

waives any and all rights to a personal judgment for deficiency against the mortgagor and 
all other persons liable for the indebtedness or other obligations secured by the mortgage 
described therein pursuant to 735 ILCS 5/15-1402(c); 

 
 8. a statement that no party has filed an objection to the entry of the judgment or paid the 

amount required to redeem in accordance with 735 ILCS 5/15-1603; 
 
 9. a statement that title is absolutely vested in the plaintiff; 
 
 10. a statement terminating all rights of subordinate lien interests, including barring the right 

to redeem or object to the consent judgment; and 
 
 11. a statement that the plaintiff or its assignee shall be granted possession of the property.  
 
D. [4.7] Consent Foreclosure Stipulation 
 
 The parties should also execute a stipulation in connection with the consent foreclosure. The 
attorney for the mortgagee should send notice of the consent judgment and include the following 
stipulated terms:  
 
 1. that the mortagee waives all rights to a personal deficiency against the mortgagors and all 

other persons liable for the indebtedness or other obligations secured by the mortgage; 
 
 2. that notice has been given in the foreclosure complaint or by motion to all parties not in 

default; 
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 3. that the mortgagor expressly consents to the entry of the consent judgment, as provided 
by 735 ILCS 5/15-1402, vesting absolute title to the mortgaged real estate in the 
mortgagee free and clear of all claims and interests, including all rights of reinstatement 
and redemption and of all rights of all other persons made a party whose interests are 
subordinate to that of the plaintiff, including unknown owners and non-record claimants; 

 
 4. that no other party has objected to the entry of the consent judgment; and 
 
 5. that the judgment may be entered by the court without further notice or hearing. 
 
E. [4.8] Mortgagee Advantages and Disadvantages 
 
 The main advantages of a consent foreclosure to a mortgagee are as follows:  
 
 1. It is the quickest and easiest way to complete a transfer of real estate when junior 
lienholders are involved.  
 
 2. The mortgagee takes the property free and clear of all junior liens.  
 
 3. It is the most cost-effective foreclosure method. Since there is no judicial sale in a 
consent foreclosure, all costs involved in that process are avoided. 
 
 4. It avoids unnecessary time delays. There is no redemption period in an uncontested 
consent foreclosure, and the mortgagee also does not have to wait for publication of the property 
before sale because, again, there is no sale.  
 
 The main disadvantage of a consent foreclosure to the mortgagee is that the mortgagee must 
relinquish its right to pursue a personal deficiency against the mortgagor. However, as discussed 
in §4.2 above, this is not a disadvantage when dealing with a mortgagor discharged from Chapter 
7 bankruptcy. 
 
F. [4.9] Mortgagor Advantages and Disadvantages 
 
 Advantages of a consent foreclosure to the mortgagor include the following:  
 
 1. The mortgagor avoids a personal deficiency judgment.  
 
 2. The mortgagor also avoids undue time delays and additional expenses incurred in 
proceeding with the foreclosure action, including the costs of legal representation, time off work, 
marketing the property, etc.  
 
 The main disadvantages of a consent foreclosure to the mortgagor are as follows: 
 
 1. The mortgagor must relinquish the right to redeem the property. 
 
 2. The mortgagor must relinquish any and all rights to contest the foreclosure.  
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IV. [4.10] DEED IN LIEU OF FORECLOSURE 
 
 A deed in lieu of foreclosure (DIL) is a transaction in which a mortgagee accepts a deed from 
a defaulted mortgagor in satisfaction of the mortgage debt and as a substitute for foreclosure. The 
deed is subject to any other claims or liens affecting the real estate. Basically, this means that the 
mortgagor is, in most cases, released of any personal obligations under the note and mortgage and 
the mortgagee is subject to outstanding liens. The main purpose of a DIL is to avoid foreclosure.  
 
 There is a common misconception that a borrower may simply execute a quitclaim deed, 
record it, and send it to the lender and be released from all liability. That certainly is not accurate. 
The statute points out that the mere tender of an executed deed does not constitute a DIL unless 
there is prior approval by the mortgagee. 735 ILCS 5/15-1401. The key to a DIL is an offer by the 
mortgagor and acceptance by the mortgagee. This section and §§4.11 – 4.18 below explore the 
complexities involved in DIL transactions. The legal and practical aspects of this type of 
transaction are covered, and the benefits to be derived from both the lender’s and borrower’s 
perspectives are explored.  
 
 

PRACTICE POINTERS 
 

 You should consider your client’s goals when evaluating a DIL, particularly if 
representing the lender. For example, consider the following:  

 
  a. Does the client want title to the property immediately? 
 
  b. Is the client concerned about seeking a personal judgment against the mortgagor in 

the future? If so, will the mortgagor agree to be personally liable in a 
contemporaneously signed document? 

 
 The answer to those questions may determine the feasibility of a DIL if you represent a 

lender. If the lender’s goal is to seek title immediately, you should advise acceptance of 
the DIL proposal (assuming the terms are reasonable and title is clear). If the lender 
intends to seek a personal judgment against the mortgagor, it may be appropriate to 
advise that the lender continue with the foreclosure action and forgo the DIL offer. 
Before giving that advice, however, you should determine whether the mortgagor is 
solvent. You should advise the client that a personal judgment may be of little value if the 
mortgagor is of questionable solvency.  

 
 If you represent the mortgagor, you should be careful when executing a DIL agreement. 

Typically, a complete release of all personal liability for a deficiency is given in 
consideration of a DIL; however, sometimes the parties integrate partial personal liability 
into the DIL agreement. Although these transactions are guided by statute, they do allow 
room for some creativity. The statute provides that a mortgagor may be personally liable 
if he or she executes a contemporaneous document that provides for deficiency liability. 
735 ILCS 5/15-1401. 
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 In Flora Bank & Trust v. Czyzewski, 222 Ill.App.3d 382, 583 N.E.2d 720, 164 Ill.Dec. 804 
(5th Dist. 1991), the parties agreed to enter judgment. The mortgagors executed and delivered 
two quitclaim deeds conveying their respective interests in a property. The deeds were subject to 
the terms of a stipulation and judgment that they also signed. When the property was sold at a 
judicial sale, there was a sizable deficiency. The mortgagors claimed that they were not 
personally responsible for the deficiency pursuant to the Illinois Mortgage Foreclosure Law, 
specifically relying on the statutory language in 735 ILCS 5/15-1401, which provides that 
“[a]cceptance of a deed in lieu shall relieve from personal liability all persons who may owe 
payment or the performance of other obligations secured by the mortgage.” The mortgagors 
claimed that they were relieved of all personal liability on the debt because they executed and 
delivered the DIL.  
 
 The mortgagee-lender alleged that the mortgagors executed contemporaneous instruments 
that contained provisions stating that the mortgagors would be liable for any deficiency at sale. 
The trial court found that the mortgagors should not be personally liable for any deficiency. In so 
ruling, the court considered the fact that the mortgagors executed a stipulation and judgment 
contemporaneously with the two quitclaim deeds that provided that they would be personally 
liable for any deficiency at the judicial sale, but the court reasoned that the mortgagors would not 
have agreed to execute and deliver the deeds if they did not expect to be absolved of all personal 
liability. 583 N.E.2d at 724.  
 
 The trial court further found that the provision in the judgment conflicted with provisions in 
the stipulation and held that according to the rules of contract, any ambiguities should be 
construed against the drafter. Since the bank drafted the agreement, the trial court therefore ruled 
that the ambiguity should be construed against the bank, and it absolved the mortgagors of 
personal liability. Id.  
 
 On appeal, counsel for the lender argued that there was no ambiguity. The appellate court 
agreed and found that the stipulation and judgment that were executed contemporaneously with 
the deeds clearly indicated the intention of the parties. Absent ambiguity in the terms of a consent 
judgment, the parties’ intent will be derived solely from the instrument itself. Manor Healthcare 
Corp. v. Soiltest, Inc., 192 Ill.App.3d 934, 549 N.E.2d 719, 724, 140 Ill.Dec. 68 (1st Dist. 1989). 
In Flora Bank, 583 N.E.2d at 725, the documents clearly provided that any surplus would be 
remitted to the homeowners and any deficiency would be entered as a deficiency judgment 
against the homeowners. Therefore, the mortgagors were found liable for the deficiency.  
 
A. [4.11] The Offer 
 
 In most situations, it is best for the mortgagor to make the original offer for a deed in lieu of 
foreclosure. When the mortgagor makes the offer, it is presumed to be voluntary. If the mortgagee 
makes the offer, the DIL could be subject to challenge.  
 
 The mortgagor should make the following representations in the offer to deed the mortgaged 
property to the lender:  
 
 1. the reasons for the offer (which can be as simple as “I cannot afford the mortgage 

payments any longer”); 
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 2. that the conveyance will be absolute; 
 
 3. that the transfer is voluntary;  
 
 4. that the market value of the subject property (if known) is less than the outstanding debt; 
 
 5. that there are no secondary liens on the title to the property or, if there are, that the 

mortgagor will take the necessary steps to remove the secondary liens and encumbrances 
prior to the conveyance; and 

 
 6. that the mortgagor is not insolvent and that the transferring of this property to the 

mortgagee will not render the mortgagor insolvent.  
 
 

PRACTICE POINTER 
 

 It is extremely important that the mortgagor’s offer be voluntary. If the court finds that 
the offer was involuntary, the mortgagor could rescind the contract and set the transaction 
aside. Therefore, be wary if you represent a lender that initiated a DIL transaction by 
even a mere suggestion or requirement that the mortgagor grant a DIL. The courts may 
find that the mortgagor was wrongfully induced into agreeing to the DIL and find that the 
lender was “overreaching.” If the lender initiates such a transaction, the buyer may 
instantly have several defenses such as duress, fraud, coercion, clogging the equity, bad 
faith, undue influence, etc.  

 
 
 In First Illinois National Bank v. Hans, 143 Ill.App.3d 1033, 493 N.E.2d 1171, 98 Ill.Dec. 
150 (2d Dist. 1986), Elmer and Arletta Hans entered into two installment contracts to purchase a 
parcel of land. Later, the Hans assigned their interest in both installment contracts to secure 
subsequent loans. The assignments provided that in the event of a default, the Hans would 
“execute to the assignee a Quit Claim Deed . . . which shall stand as a deed in lieu of 
foreclosure.” 493 N.E.2d at 1172. Later, the Hans defaulted on both loans, and the assignees 
sought quitclaim deeds for the subject property.  
 
 The trial court ordered the defendants to execute quitclaim deeds to the assignees. The 
appellate court held the default provision to be null and void. The court reasoned that inherent in 
every mortgage is an equitable right of redemption, sometimes called the “equity of redemption.” 
493 N.E.2d at 1174, citing 27 I.L.P. Mortgages §542, pp. 564 – 565 (1956), and 55 AM.JUR.2d 
Mortgages §510 (1971). The court stated: “The equitable right of redemption arises at the time of 
default and generally lasts until such time as there is a foreclosure sale.” 493 N.E.2d at 1174. In 
other words, it is the foreclosure sale that ends the right of redemption. Courts will not look 
kindly on language that limits a mortgagor’s equity of redemption. In fact, courts have found that 
“[a]ny provision in the mortgage purporting to terminate the mortgagor’s ownership in the case of 
failure to make payments when due is against public policy and is void. Once a mortgage, always 
a mortgage. It cannot be converted into an outright deed by the mere default of the mortgagor.” 
[Emphasis in original.] 493 N.E.2d at 1174, quoting Robert Kratovil and Raymond J. Werner, 
REAL ESTATE LAW §562, pp. 226 – 227 (7th ed. 1979). Courts refer to this as an 
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impermissible clog of the equity of redemption. The anti-clogging doctrine renders unenforceable 
any agreement by the mortgagor that is part of the original mortgage transaction that purports to 
cut off or modify the right of redemption. Parties “cannot by an express stipulation in the 
mortgage transform the instrument into an outright conveyance upon default, which would 
operate to deprive the mortgagor of his redemptive rights.” Hans, 493 N.E.2d at 1174. See also 
Williams v. Williston, 315 Ill. 178, 146 N.E. 143 (1924); Jackson v. Lynch, 129 Ill. 72, 22 N.E. 
246 (1889) (stating that “the mortgagor cannot be deprived of his equity of redemption by any 
form of contract, however comprehensive and unmistakable its terms, showing that such was 
intended to be its effect” and quoting 2 Leonard A. Jones, A TREATISE ON THE LAW OF 
MORTGAGES OF REAL PROPERTY §1039 (2d ed. 1879), for proposition that court of 
chancery, when it ascertains that object of transaction is to give security for debt, “will always 
relieve the mortgagor from the consequences of his failure to perform the condition”).  
 
 

PRACTICE POINTERS 
 

 A DIL negotiated subsequent to the original mortgage transaction and following a default 
should survive any clogging challenge if it is well documented. In these cases, the deed is 
treated as consideration for the lender’s agreement not to foreclose and therefore 
considered a voluntary conveyance to avoid foreclosure. 

 
 Title companies are always concerned about the possibility of the buyer alleging the 

above-mentioned defenses, so you need sufficient documentation of the offer indicating 
that the offer was voluntary. They may investigate to confirm that there was no duress, 
fraud, coercion, or impermissible clog on the equity of redemption involved. They want 
to be absolutely certain that the mortgagor will not allege the equitable defenses of 
rescission or revocation due to pressure by the lender on the buyer to convey the property 
in lieu of foreclosure. Before closing the DIL, you should contact the title company to 
confirm that all the necessary documents are in order.  

 
 
B. [4.12] The Acceptance 
 
 The mortgagee should immediately acknowledge the mortgagor’s request for a deed in lieu of 
foreclosure by sending an acknowledgment letter. The letter should affirmatively state that the 
mortgagee has not yet accepted the voluntary conveyance in lieu of foreclosure. This letter is the 
opportunity for the mortgagee to state its requirements for acceptance of a DIL. Furthermore, the 
lender should advise that it will not formally accept the offer until all of its requirements 
(including a clear title report, appraisal, etc.) are met and a written contract is executed by both 
parties. 
 
 In Bank of Benton v. Cogdill, 118 Ill.App.3d 280, 454 N.E.2d 1120, 1123, 73 Ill.Dec. 871 
(5th Dist. 1983), the mortgagor went into default and the bank sent a letter that stated, “If we do 
not have some assurance of payment on the loan, it may be necessary for us to start foreclosure 
action or have you deed the property to the Bank of Benton in satisfaction of the debt.” In 
response to the letter, the mortgagor called the bank’s vice president and reported that he would 
accept the bank’s offer to deed the property in satisfaction of his debt. The bank’s vice president 
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stated that he would “start the paper work.” Id. Later, the bank informed the mortgagor that it was 
not interested in acquiring the property. The borrower alleged that the bank’s conduct constituted 
an acceptance of the offer to convey, and the trial court agreed, denying the bank a deficiency 
judgment when the property was sold for an amount insufficient to pay the debt owed to the bank.  
 
 The appellate court found that the statement made by the bank was “in the nature of 
preliminary negotiations.” 454 N.E.2d at 1126. The bank’s statement did not constitute an offer 
because it contained two alternatives, either of which could have been accepted by the 
defendants. Id. Further, the vice president’s statement that he would “start the paper work” was 
not enough to show the bank’s intent to accept the offer to convey a DIL. Id. The court stated: “In 
order to create an enforceable contract, the acceptance by the offeree must be unequivocal.” Id., 
citing Lee Shell Co. v. Model Food Center, Inc., 111 Ill.App.2d 235, 250 N.E.2d 666 (1st Dist. 
1969). The mortgagee must affirmatively state that it intends to waive its right to a deficiency, or 
the mortgagee is entitled to a deficiency that results following the sale of mortgaged property at a 
judicial sale. 454 N.E.2d at 1126. In Bank of Benton, the court held that it was clear there was no 
meeting of the minds and that the bank never intended to waive its rights to a deficiency. Id. 
 
 

PRACTICE POINTER 
 

 Bank of Benton is a great example of the importance of clarity and specificity in DIL 
transactions. Whether you represent the mortgagor or mortgagee, do not assume that you 
have an agreement if you do not have a contract with terms in writing that has been 
executed by both parties.  

 
 
 Upon receipt of the mortgagor’s offer to convey by a DIL, the mortgagee’s attorney should 
conduct a title search on the property. The search should be examined thoroughly to identify any 
junior lien interests that may exist on the property since the mortgagee will be accepting the deed 
to the property subject to any and all junior liens. A title report and the mortgagor’s offer should 
be forwarded to the mortgagee for approval. 
 
 The lender may wish to order a current, detailed appraisal of the property as close to the date 
of the DIL as possible to determine the property’s current market value. If the market value of the 
property is less than the outstanding debt, then it is assumed that fair value will be given for the 
DIL and that the DIL is appropriate. An appraisal will also serve as protection in the event that a 
bankruptcy is filed at a later date (see §4.16 below). Finally, the appraisal will prove useful if the 
title company requests backup evidence to prove that adequate consideration was given. 
Basically, the appraisal can be useful because it offers indicia of value at the time of the 
transaction. 
 
 Other important documents that should be examined prior to acceptance of a DIL include any 
previous contracts, affidavits, and American Land Title Association statements. If any of these 
documents reveals a junior lien on the property, the lender may want either to deny the request for 
a DIL or to suggest a consent judgment as an alternative to a DIL since, in a consent judgment, if 
those junior lienholders do not file a timely objection, their liens will be extinguished and the 
lender will take the property free and clear of the liens. In a worst-case scenario, the junior 
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lienholder files an objection and is given the opportunity to redeem the property, in which case 
the lender’s mortgage will be paid off. Either way, when junior liens are found of record, the 
mortgagee should reconsider its eagerness to accept a DIL proposal. If the lender chooses to deny 
the request, a letter should be sent to the mortgagor indicating the denial.  
 
 

PRACTICE POINTER 
 

 Once everything is reviewed, definite timelines must be established. If you represent the 
lender, advise your client to close the transaction as soon as possible to avoid 
unnecessary delays by the borrower. Be sure to set definite deadlines as to when 
documents should be executed and returned.  

 
 
C. [4.13] Terms of the Deed in Lieu 
 
 The contract for deed in lieu of foreclosure always should be in writing and should 
memorialize the complete agreement between the parties. It should contain every term and 
condition of the voluntary conveyance. It is recommended that any agreement to give a DIL in 
the future if certain conditions are met be avoided because it could be construed as an equitable 
mortgage. The following representations should be included in the contract for a DIL:  
 
 1. a recital of the parties’ interests; 
 
 2. a summary of the default, including the amount due at the time of the contract;  
 
 3. a statement regarding the property value, if available; 
 
 4. a statement of the parties’ mutual covenants, including but not limited to the following: 
 
  a. that the mortgagors agree to give the mortgagee a general warranty deed executed by 

all mortgagors conveying title to the mortgagee in fee simple, an assignment of 
insurance policies, an assignment of leases and rents, an assignment of money 
collected or to be collected by a receiver (if applicable), an assignment of abstract of 
title, and a Torrens certificate or owner’s title policy; 

 
  b. that the mortgagors agree to vacate the property and leave it in broom clean 

condition.  
 
  c. that the mortgagors shall pay any expense incurred in removing any personal 

property; 
 
  d. that the mortgagors relinquish their equity of redemption; and 
 
  e. that the mortgagee releases its rights to a deficiency judgment; 
 
 5. a statement that the mortgagee shall record the deed upon completion of all of the above 

requirements and conduct another title search; and 
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 6. a statement that the mortgagee shall do the following upon receipt of a clean title report:  
 
  a. cancel the mortgage and note; 
 
  b. record a release of the mortgage (unless merger of title is not intended); 
 
  c. retain copies of documents given by the mortgagors; and 
 
  d. dismiss its foreclosure. 
 
The following terms may also be included:  
 
 1. a statement that a merger of title is not intended (which is important if there are junior 

liens found on the property); 
 
 2. a statement that the mortgagee may reconvey title to the mortgagors within 90 days if 

other matters not of record at the time of the conveyance appear (e.g., a bankruptcy 
filing); 

 
 3. a statement that the mortgagors are solvent and will not be rendered insolvent by deeding 

the property to the lender; 
 
 4. a representation by the mortgagors that the conveyance is voluntary; 
 
 5. a representation by the mortgagors either that counsel was retained and advised the 

mortgagors in the execution of the DIL or that the mortgagors had the opportunity to 
consult counsel but did not retain an attorney; 

 
 6. a statement that both parties acknowledge that the present value of the property is equal 

to or less than the outstanding indebtedness (If the property value exceeds the 
indebtedness, the transaction is more susceptible to being set aside if the borrowers either 
file bankruptcy or later make a claim of duress or unfair advantage.); and 

 
 7. a statement that the lender intends to retain its rights against the guarantors and any other 

parties secondarily liable for repayment of the loan unless the intent of the lender is to 
release such parties along with the borrowers. 

 
 

PRACTICE POINTERS 
 

 The use of a separate document should be considered to avoid a claim of release of the 
underlying indebtedness when the lender does not intend to release the mortgage lien. 
This will prevent any ambiguities.  

 
 In the event that the mortgagee desires to pursue a personal deficiency, you should 

specifically include such language in the agreement for DIL. This is important because 
any ambiguity will be construed against the drafter.  
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D. [4.14] Mortgagor Advantages and Disadvantages 
 
 Borrowers will find that there are many advantages to offering to convey their property to the 
lender by a deed in lieu of foreclosure. The main advantages are as follows: 
 
 1. The borrower is released from all personal liability on the mortgage debt (unless a 
contrary contemporaneous document is executed). 
 
 2. Undue delays, litigation expenses, and the emotional turmoil involved in proceeding with 
the foreclosure action and publication are avoided.  
 
 3. The lender typically will pay all or part of the expenses of the transfer (title costs, 
delinquent taxes, attorneys’ fees, recording fees, etc.) and sometimes even give additional 
monetary consideration for the voluntary conveyance of the property.  
 
 4. The lender may grant certain limited possessory or other property rights back to the 
borrower (e.g., a lease of all or part of the property, an option to purchase, a right of first refusal, 
etc.). Note that most lenders will want to acquire immediate possession, which will save them 
time and money.  
 
 The main disadvantages to the mortgagor are as follows: 
 
 1. Most lenders will not even consider a DIL as an option if the borrower has a second 
mortgage, home equity loan, or any sort of tax lien on the property.  
 
 2. Lenders prefer not to become landlords. Therefore, they often will request that the 
borrower first attempt to sell the property for a period of a few months before considering a 
request for a DIL.  
 
 3. Mortgagors may be obligated to pay taxes on unwanted taxable income as a result of the 
DIL if they are not subject to relief under the Mortgage Forgiveness Debt Relief Act of 2007, 
Pub.L. No. 110-142, 121 Stat. 1803. Generally, when you owe a debt and the other party forgives 
the debt, you will owe taxes on the amount that was forgiven. The Mortgage Forgiveness Debt 
Relief Act allows taxpayers to exclude that unwanted income from the discharge of the debt if it 
was unwanted income on their principal residence. The Act does not protect mortgagors when 
other types of property is involved.  
 
 

PRACTICE POINTERS 
 

 As a general rule, a lender should refrain from accepting conditions in which the 
mortgagor retains possession of the property. However, if you are representing a 
mortgagee that agrees to grant limited possessory rights to a mortgagor following a DIL 
transaction, make sure that everything is well documented, the term is short, and the rate 
for leasing is equitable. If a court determines that the rental rate is too high or the term 
too long, it may find that the deed is actually another equitable mortgage or continuing 
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 security device. A mortgagee that opts to accept such a condition should first consult with 
the title company to ensure that it will insure title without raising a possible equitable 
mortgage exception. The mortgagee also should include language in the agreement for 
possession that states that this is not a landlord-tenant relationship.  

 
 Mortgagors should verify what the tax consequences will be if they enter into a DIL. It is 

advised that mortgagors review the Mortgage Forgiveness Debt Relief Act, which offers 
tax relief to homeowners who formerly would have owed taxes on forgiven mortgage 
debt after facing foreclosure for certain types of property. The Emergency Economic 
Stabilization Act of 2008, Pub.L. No. 110-343, 122 Stat. 3765, extended the tax relief 
through the year 2012.  

 
 The mortgagee should avoid any options for repurchase by the mortgagor. If such an 

option must be allowed to close the deal, the option price should be that established by 
the appraisal conducted at the time of the DIL.  

 
 The mortgagee should avoid any conditions containing a right of first refusal. Again, if 

this option is necessary to close the deal, the option should be for a very brief duration 
and the mortgagee should confirm that the title insurer will insure title without raising 
any exceptions for the possibility of an equitable mortgage.  

 
 
E. [4.15] Mortgagee Advantages and Disadvantages 
 
 Acceptance of a deed in lieu of foreclosure offers significant benefits to the lender. The 
primary reasons the lender may want to consider accepting the DIL are as follows: 
 
 1. The lender will gain immediate ownership rights in the property, including the ability to 
control its operation and use and to obtain all the income derived therefrom. The lender can 
preserve valuable contracts, tenants, etc., and immediately take steps to maximize the economic 
value of the property and minimize any potential damage to the property.  
 
 2. Title is immediately marketable because fee title vests in the mortgagee when the deed is 
recorded.  
 
 3. Undue delays and litigation expenses involved in proceeding with the foreclosure action 
and publication are avoided.  
 
 However, the mortgagee’s disadvantages can outweigh the advantages in certain situations: 
 
 1. Since, unlike the traditional foreclosure decree, a DIL does not extinguish junior liens, 
the mortgagee takes title subject to those liens, if any. The danger here is that while the 
mortgagee managed to avoid the costly and lengthy foreclosure process against the mortgagor, it 
still may be forced to go through that process in the future in order to foreclose a junior lien. If 
there are subordinate liens, they must be removed before closing the DIL transaction or the title 
company will likely refuse to provide adequate title insurance. Furthermore, if there are several 
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junior liens or encumbrances, the lender should place a deadline on the mortgagor for their 
removal. If the deadline is not met, the lender should consider proceeding with its foreclosure as 
it is likely that the liens will not be removed. It may be more expeditious to proceed with the 
traditional foreclosure or attempt to negotiate a consent judgment.  
 
 2. It is recommended that the mortgagee refuse any offer of a partial conveyance unless the 
mortgagee is willing to release the entire debt for part of the property. A partial conveyance is 
likely to present numerous problems. The mortgagee may find that it is difficult to allocate value 
to the portion that is conveyed, and even if the mortgagee can ascertain the value of the parcel to 
be conveyed, it still may encounter problems with insuring title, dividing parcel numbers, and 
conveying the property in the future — not to mention the obvious issue of additional cost and 
time. 
 
F. [4.16] Challenging the Deed in Lieu 
 
 It is very important to document all aspects of the deed in lieu of foreclosure with extreme 
diligence. However, no matter how careful one is, a challenge will inevitably be faced at one time 
or another. The borrower may attempt to rescind the transaction by using one of many defenses. 
As discussed in §4.11 above, the mortgagee should avoid contracting for a DIL in the future upon 
the occurrence of a default since doing so will allow the mortgagor to allege an impermissible 
clog on the equity of redemption. Also as noted in §4.11, the lender should avoid any behavior or 
conversations that could be construed to be threatening or intimidating as such actions would 
subject the DIL to the defenses of duress or undue influence.  
 
 There are a few other common defenses to DIL transactions. The first arises out of a 
bankruptcy filing. Knowledge of bankruptcy law can play a vital role in the survival of a DIL 
transaction. When a mortgagor files bankruptcy soon after the conclusion of a DIL transaction, 
the bankruptcy trustees and bankruptcy courts may take a closer look at the transaction to confirm 
the absence any impropriety. Sections 547 and 548 of the Bankruptcy Code, 11 U.S.C. §101, et 
seq., make certain transactions to creditors voidable. Specifically, the Bankruptcy Code addresses 
preferential transfers and fraudulent conveyances. Pursuant to §547(f), a debtor is presumed to 
have been insolvent for 90 days proceeding the filing of the petition for bankruptcy. That being 
the case, any transfers that occurred within that 90-day period will be examined by the trustee, 
and the trustee may file a claim of avoidability. Proper documentation will prevent accusations of 
an insider transaction under the terms of the Bankruptcy Code. If the transaction is not accurately 
documented and the borrower files a Chapter 7 bankruptcy petition, the lender could face a 
challenge in the bankruptcy court in which it is accused of deriving unlawful benefit from the 
borrower.  
 
 If the court determines that a preferential transfer to a creditor took place in the 90 days 
before or after the debtor files Chapter 7 bankruptcy, all is not lost if the trustee files a claim of 
avoidability because the creditor has the opportunity to establish one of the exceptions to 
avoidability enumerated in §547(c).  
 
 Insolvency and inadequate consideration must be shown to establish a preferential transfer.  
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 To establish a fraudulent transfer, the mortgagor must establish the following five elements:  
 
 1. that the debtor had a property interest; 
 
 2. that the debtor’s property interest was voluntarily or involuntarily transferred; 
 
 3. that the interest was transferred within one year of the date of filing a bankruptcy 

petition; 
 
 4. that the debtor received less than reasonably equivalent value; and  
 
 5. that the debtor was insolvent at the time of the transfer or became insolvent as a result of 

the transfer. 11 U.S.C. §548(a)(1). 
 
 

PRACTICE POINTER 
 

 As counsel for the lender, you should confirm that the owner’s title policy will not 
contain exceptions for preferential transfer or fraudulent conveyance claims and will be 
issued without the creditors’ rights exclusion or exceptions for equitable mortgage 
claims.  

 
 
G. [4.17] Foreclosing Junior Liens Post Deed in Lieu 
 
 As stated in §4.12 above, accepting a deed in lieu of foreclosure that is subject to numerous 
junior liens should be avoided. However, the junior liens may be unavoidable. Any attorney who 
negotiates a number of DIL deals most likely at some point will be forced to foreclosure against a 
junior lien post DIL on behalf of a client. The only way to deal with intervening creditors that 
remain is to have them removed either by foreclosure or by obtaining releases from the 
lienholders. Generally, courts will support a mortgagee in foreclosing a mortgage after acceptance 
of a DIL. In fact, in Olney Trust Bank v. Pitts, 200 Ill.App.3d 917, 558 N.E.2d 398, 403, 146 
Ill.Dec. 435 (5th Dist. 1990), the court held that “[b]ecause there is no merger, the mortgage debt 
is not satisfied or extinguished.” In Olney, the lender was allowed to foreclose but not allowed to 
pursue a deficiency judgment.  
 
 A junior lienholder may argue the doctrine of merger in a post DIL foreclosure. The 
argument is that the DIL caused the lesser interest, the mortgage, to cease to have an independent 
existence when it merged into the greater interest, fee title. Now that those interests are all in the 
mortgagee, the mortgage is arguably destroyed. If the court accepted this argument, merger would 
extinguish the first mortgage, and the junior lien would advance to first lien status.  
 
 In most situations, public policy prevails over this argument in DIL transactions. Specifically, 
the Illinois Mortgage Foreclosure Law provides that “[a] deed in lieu of foreclosure, whether to 
the mortgagee or mortgagee’s nominee, shall not effect a merger of the mortgagee’s interest as 
mortgagee and the mortgagee’s interest derived from the deed in lieu of foreclosure.” 735 ILCS 
5/15-1401. Despite this language, junior lienors still may attempt to raise this argument. 
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 Courts generally reject the doctrine of merger when it is alleged because they presume that 
the mortgagee intended to merge title and the mortgage in itself to bestow a benefit on itself. In re 
Estate of Ozier, 225 Ill.App.3d 33, 587 N.E.2d 77, 80, 167 Ill.Dec. 195 (4th Dist. 1992). The 
mortgagee’s intent would be to keep the mortgage alive so it can be foreclosed against junior 
liens. Otherwise, the junior lienholder would be unjustly enriched. Therefore, the mortgagee is in 
title after a DIL and retains its secured priority status. Courts believe that they should maintain 
the status quo as to junior liens in DIL transactions. The junior liens should not be elevated or 
eliminated. To rule any other way would wrongfully bestow on junior lienholders an 
unbargained-for windfall.  
 
 

PRACTICE POINTERS 
 

 To avoid the merger-of-title argument, you should include antimerger language in the 
deed. This precaution will help ensure that your intent is unambiguous. 

 
 The very best way to avoid the merger argument is to avoid proceeding with a DIL if you 

find any subordinate liens on the original title search. In that case, it is best to seek a 
consent judgment. 

 
 
H. [4.18] Title Insurance Considerations 
 
 A deed in lieu of foreclosure is subject to a thorough examination by the title insurer. First 
and foremost, the title insurer will require that the parties strictly adhered to all statutory 
requirements. Strict compliance is essential. The insurer will closely scrutinize the transaction to 
confirm that the deed is not being granted as additional security and also will look closely for 
signs of duress, fraud, or undue influence to make sure that the transaction will not later be 
subject to attack by equitable defenses such as rescission or revocation. The insurer will further 
look for evidence of preferential or fraudulent conveyances under the bankruptcy, creditors’ 
rights, or state insolvency laws. The title company usually will not insure against loss due to a 
claim in bankruptcy to set aside the deed, but the lender will have a better chance of success 
against such a challenge if it obtains a current appraisal before entering the DIL.  
 
 If the mortgagor is a corporation or partnership, the title company will request copies of the 
corporate resolution or partnership agreement to confirm the authority to convey the property by 
DIL or otherwise.  
 
 
V. [4.19] TEMPORARY AND PERMANENT INJUNCTIVE RELIEF 
 
 Periodically, mortgagors may seek to delay the foreclosure process for various reasons. The 
most common reasons are that a mortgagor needs additional time to sell the subject property and 
recover whatever equity it has in the property or that a mortgagor needs time to gather additional 
documentation to complete a refinancing transaction. There are also instances in which a 
mortgagor is simply trying to stall the process to gain additional time to reside in the property 
while searching for a new residence or to save enough money for a deposit or down payment on a 
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new residence. Whatever the case may be, it is important that all parties are aware of the 
alternative remedies that are available. The most common way to stall the foreclosure process is 
to file bankruptcy. As discussed in Chapter 10 of this handbook, the filing of a bankruptcy case in 
federal bankruptcy court automatically stays the proceedings in the related foreclosure case until 
the bankruptcy case is either annulled or dismissed or the automatic stay has been modified as to 
a specific creditor.  
 
 Occasionally, a mortgagor will seek temporary or permanent relief by obtaining an 
injunction. An injunction is an equitable remedy by which a party is directed to perform some act 
or is ordered to refrain from doing something. Skolnick v. Altheimer & Gray, 191 Ill.2d 214, 730 
N.E.2d 4, 246 Ill.Dec. 324 (2000). There are three types of injunctions: the temporary restraining 
order (TRO), which may be with or without notice; the preliminary injunction; and the permanent 
injunction.  
 
A. [4.20] Types of Injunctive Relief 
 
 Interlocutory injunctions, which include the temporary restraining order and the preliminary 
injunction, are intended to provide immediate but durational relief prior to the final adjudication 
of a controversy on the merits. Hartlein v. Illinois Power Co., 151 Ill.2d 142, 601 N.E.2d 720, 
176 Ill.Dec. 22 (1992). Their purpose is to preserve the status quo. Id. They are necessary in cases 
of extreme emergency and when serious harm would occur if the injunction were not granted. 
Interlocutory injunctions will be granted prior to resolution of a controversy on its merits. 
However, they are not to be used to decide the merits of a case. In re Marriage of Schwartz, 131 
Ill.App.3d 351, 475 N.E.2d 1077, 86 Ill.Dec. 698 (1st Dist. 1985). They are used to protect a 
“clearly ascertainable right” that would be sacrificed if the plaintiff were forced to wait for the 
outcome of the hearing on the merits. Hartlein, supra, 601 N.E.2d at 727. 
 
 There are a few significant differences between the two types of interlocutory injunctions. 
The first is the notice requirement. A preliminary injunction is granted after notice is given and 
the respondent has the opportunity to participate in a hearing on whether the injunction should be 
issued. A TRO is issued ex parte in situations in which the respondent was not given notice or 
allowed the opportunity to participate in a hearing. TROs are very difficult to obtain, as courts 
will issue them only in situations in which the plaintiff will suffer irreparable harm if relief is not 
granted immediately and there is not enough time to send notice or conduct a hearing. The TRO 
is actually the predecessor to the preliminary injunction. It maintains the status quo until proper 
notice can be given for a hearing on whether a preliminary injunction should issue. The duration 
of the TRO shall not exceed ten days; however, an extension may be granted. 735 ILCS 5/11-101. 
Given the length of the Illinois foreclosure process, judges rarely grant TROs in mortgage 
foreclosure cases because it takes several months to complete a foreclosure and therefore it is 
difficult to prove that there was no opportunity to send notice.  
 
 

PRACTICE POINTER 
 

 In cases in which notice cannot be served immediately, you should appear in court with a 
motion for a TRO and for a preliminary injunction. This will serve to hold the action until 
a hearing on the preliminary injunction. 
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 It is common for the chancellors in Cook County to consider a TRO a motion to stay 
either a foreclosure sale or an eviction. In these instances, there are no specifically 
delineated requirements, as the court is exercising its equitable powers in providing the 
defendant with some relief.  

 
 
 In the context of a foreclosure, a motion for a TRO or a preliminary injunction often is 
disguised as a motion to stay. A motion to stay is a quasi-injunctive remedy. Most courts do not 
consider a motion to stay a motion for an injunction because a motion to stay does not have a 
decided burden of proof. Ruling on the motion to stay is solely at the court’s discretion.  
 
 The motion to stay is commonly used to stay a sale or an eviction. Generally, a mortgagor 
will file a motion to stay in order to complete a sale, to complete a refinance transaction, or 
simply to attempt to redeem the property prior to sale. The Illinois Mortgage Foreclosure Law 
provides that once expired, the right of redemption shall not be revived. 735 ILCS  
5/15-1603(c)(1). Thus, the IMFL does not grant judicial authority to extend or reinstate the right 
to redeem once it has expired. However, the IMFL does not deny that authority either. Therefore, 
courts generally use their own discretion in deciding how to rule on these matters. 
 
 

PRACTICE POINTERS 
 

 Remember that if a judge stays a sale for more than 60 days after your scheduled sale 
date, you cannot go to sale without republishing. Therefore, if the judge grants a stay for 
more than 60 days, it is recommended that you request that the mortgagor be ordered to 
bear the publication costs if it becomes necessary to publish again.  

 
 When a stay of eviction is granted, you should ask for a use and occupancy payment. If 

the use and occupancy payment is granted, the order should explicitly state that the 
payment does not create a landlord-tenant relationship.  

 
 
 Permanent injunctions are not commonplace in foreclosure matters.  
 
 The purpose of a permanent injunction is to extend or maintain the status quo indefinitely 
after a hearing on the merits. American National Bank & Trust Company of Chicago v. Carroll, 
122 Ill.App.3d 868, 462 N.E.2d 586, 78 Ill.Dec. 467 (1st Dist. 1984). Precluding a mortgagee 
from actively pursuing its foreclosure for any significant length of time would be unjust unless 
there was an absolute guarantee that the mortgage would be satisfied and the mortgagee would 
not suffer any harm. Because of this fact, the permanent injunction is infrequently granted in 
mortgage foreclosure cases.  
 
B. [4.21] Requirements To Obtain an Injunction 
 
 Obtaining an injunction is not a simple process. In fact, the courts require satisfaction of 
several very strict standards to obtain this mode of relief. The four factors needed are as follows:  
 
 1. The plaintiff must possess a clearly ascertainable right in need of protection. 
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 2. There must be a likelihood that the plaintiff will succeed on the merits. 
 
 3. The plaintiff must show that it will suffer irreparable harm if the injunction does not 
issue. 
 
 4. The plaintiff must show that it has no other remedy at law. Hartlein v. Illinois Power Co., 
151 Ill.2d 142, 601 N.E.2d 720, 176 Ill.Dec. 22 (1992). 
 
Notice always should be provided of the hearing for injunctive relief. There are rare 
circumstances in which the court will grant a temporary restraining order without notice to the 
adverse party, but only if an affidavit is provided attesting to an immediate and irreparable injury, 
loss, or damage that will occur before notice can be served if the injunction is not granted.  
 
C. [4.22] Relief from Foreclosure in Dissolution Actions 
 
 It is not uncommon for mortgagors to seek an injunction when they are simultaneously 
involved in a divorce proceeding. The mortgagors often will seek to have the mortgage 
foreclosure consolidated into the divorce case and seek to preclude the mortgagee from 
foreclosing until the dissolution action is resolved. The mortgagee usually frowns on 
consolidation because it inevitably delays the proceedings. The paramount case in this regard is 
In re Marriage of Schweihs, 222 Ill.App.3d 887, 584 N.E.2d 472, 165 Ill.Dec. 293 (1st Dist. 
1991). In Schweihs, Melinda and Daniel Schweihs both petitioned for a dissolution of their 
marriage. The court subsequently consolidated the two dissolution cases. Upon the mortgagors’ 
failure to make their monthly mortgage payments, the mortgagee sent a notice of default stating 
that if the default was not cured promptly, the loan would be accelerated and the mortgagee 
would commence foreclosure proceedings. In response to the notice of default, Melinda Schweihs 
filed an emergency motion to add the mortgagee as a defendant in the dissolution action and to 
enjoin the mortgagee from foreclosing on the Schweihs’ marital residence. Subsequently, the trial 
court added the mortgagee as a defendant and granted a ten-day temporary restraining order 
enjoining the mortgagee from foreclosing on the marital residence.  
 
 On appeal, the appellate court affirmed the issuance of the injunction, finding that it was 
proper for the trial court to enjoin the mortgagee from bringing a foreclosure action in a different 
division of the circuit court. The Schweihs decision is noteworthy because it explained that the 
first court to acquire jurisdiction may protect its jurisdiction by enjoining parties from pursuing 
litigation in other courts of matching jurisdiction. It noted that all divisions of the circuit court 
have “equal and concurrent subject matter jurisdiction.” 584 N.E.2d at 474, quoting In re 
Marriage of Wojcicki, 135 Ill.App.3d 248, 481 N.E.2d 939, 941, 90 Ill.Dec. 130 (1st Dist. 1985). 
 
 The Schweihs court further stated that the injunction was not erroneous because it did not 
deprive the lender of a forum, but provided one with concurrent jurisdiction. The benefits of this 
decision are judicial expediency, protection of the Schweihs’ marital assets, and protection of the 
lender’s cause of action.  
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 The Schweihs court discussed its desire that a foreclosure filed after a dissolution of marriage 
case is already underway preferably be brought before the divorce judge. However, in practice, 
the mortgagee usually will try to avoid consolidation of its foreclosure into the existing divorce 
case because consolidation will inevitably impede the foreclosure process.  
 
 Another pivotal case in this area is In re Marriage of Elliott, 265 Ill.App.3d 912, 638 N.E.2d 
1172, 203 Ill.Dec. 46 (1st Dist. 1994), in which the Elliotts petitioned for dissolution of marriage 
and the mortgagee subsequently filed a mortgage foreclosure action. Madeline Elliott filed a 
motion to consolidate the mortgage foreclosure, which was granted. Soon thereafter, the Elliotts 
successfully obtained an injunction that enjoined the mortgagee from proceeding with its 
mortgage foreclosure action until the final disposition of the divorce proceeding.  
 
 The appellate court vacated the injunction, finding that an injunction in a foreclosure case 
“must embody some scheme or method of imposing a reasonable time limitation or otherwise 
protecting the mortgagee’s interests. Requiring the mortgagee to wait for conclusion of the 
marriage dissolution proceedings is not reasonable.” 638 N.E.2d at 1174. 
 
 The court reasoned that since the injunction failed to make provisions for any payments to be 
made to the mortgagee and did not require the mortgagors to post a bond to assure that adequate 
funds would be available if the property value decreased prior to the final disposition in the 
dissolution, it did not protect the mortgagee’s interest in the property. In explaining its decision, 
the court noted that that the mortgagors’ interest of obtaining the highest possible sales price did 
not outweigh the mortgagee’s injury of indefinitely delaying its recovery on the underlying loan.  
 
 The Elliott court pronounced that it may be proper to enjoin a mortgagee when there is a sales 
contract immediately pending on the subject property. If that is the case, there is at least some 
promised protection of the mortgagee’s interest and an expectation of recovering on the loan in 
the near future, so the potential injury to the mortgagors of not getting the highest sales price may 
outweigh the interest of the mortgagee’s slightly delayed recovery on the loan.  
 
 In Elliott, however, no sale was pending. Therefore, enjoining the mortgagee from pursuing 
its foreclosure pending the outcome of the dissolution matter was improper. It is proper for a 
court to enjoin a party from pursuing a legal action if further prosecution will cause undue 
interference with the progress of another action, but the court cannot enjoin a party indefinitely 
without providing some protection plan for the enjoined party or deprive it of a forum in which to 
have its legal rights determined.  
 
 

PRACTICE POINTER 
 

 When representing a mortgagee, you may want to cite Elliott when the mortgagor brings 
a motion to stay or a motion for an interlocutory injunction without any supporting 
documentation that either a closing or a refinancing that would fully satisfy the mortgage 
is imminent.  
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VI. [4.23] APPENDIX — DEED IN LIEU CHECKLIST 
 
_____ Ensure receipt of written request for deed in lieu of foreclosure. If request is not in 

writing, advise mortgagor or mortgagor’s attorney that you require it to be in 
writing. 

 
_____ Send acknowledgment letter to mortgagor confirming receipt of offer. 
 
_____ Review initial title search for encumbrances. You may need to order search if you 

do not already have one in your file.  
 
_____ Mail letter to client advising of DIL proposal. Attach written DIL request and brief 

summary of status of title with request as to how to proceed. 
 
_____ Follow up with client regarding whether DIL is accepted or denied.  
 
_____ If DIL is denied, send denial letter to mortgagor via certified mail. 
 
_____ If DIL is accepted, obtain from client following information:  
 
 1. default information and principal balance; 
 
 2. current address where documents should be mailed;  
 
 3. to whom deed should be made out;  
 
 4. status of property, if known (Is it vacant?); 
 
 5. marital status of mortgagors, if applicable; and  
 
 6. copy of acceptance letter from client.  
 
_____ Send acceptance letter with conditions under which conveyance will be accepted to 

mortgagor via certified mail with following documents attached: 
 
 1. warranty DIL;  
 
 2. contract for DIL;  
 
 3. assignment of interest by insured;  
 
 4. estoppel affidavit; and  
 
 5. mechanics lien affidavit.  
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_____ If property is a condominium, obtain letter from condominium association stating 
that assessments have been paid and that association will not exercise right of first 
refusal if applicable. 

 
_____ Confirm return of executed documents from mortgagor. If executed documents are 

not received within 14 days, send follow-up letter to mortgagor inquiring as to status 
of documents. 

 
_____ If documents were not received previously, check status of documents. If documents 

were not received, call lender to advise and request confirmation regarding whether 
to proceed with foreclosure or pursue DIL. 

 
_____ If documents were received, make copies and send original documents and release 

of mortgage to lender. 
 
_____ Request copy of executed contract for DIL and executed release of mortgage and 

any assignments if necessary for your file. 
 
_____ Request authorization to record DIL and order later date search. 
 
_____ Verify that no additional liens were placed on property. If additional liens were 

placed on property, notify client immediately. If no additional liens were placed on 
property, record deed immediately and advise client of recording date.  

 
_____ Conduct later date search to make sure no additional liens were recorded prior to 

DIL. 
 
_____ Dismiss foreclosure suit.  
 



 

 

 




